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                                                                                            G.R. Case No.541/2014 

IN THE COURT OF SRI R. BODO, S.D.J.M.(S), UDALGURI, BTAD::ASSAM 

                          G.R. Case No.541/2014 

           (U/S-384/34 I.P.C) 

                

State of Assam 

       --------Prosecutor 

     -VS- 

    1. Sri Pradeep Swargiyari 

S/o Sri Mohan Swargiyari 

2. Smti. Jayshree Swargiyari 

W/o Sri Pradeep Swargiyari 

3. Md. Ibrahim Ali 

S/o Md. Sansul Huda 

All are resident of Dhupguri 

P.S. Udalguri, BTAD, Assam 

4. Md. Rekibuddin Ahmed 

S/o Md. Azad Ali 

5. Md. Golam Rasul 

Both are resident of No.1 Dhansiri Khat 

P.S. Dhula 

Dist. Darrang, Assam  

 

      ---------Accused persons 
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                                                                                            G.R. Case No.541/2014 

 

Present:  Sri Rajesh Bodo, A.J.S. 

Advocate for the Prosecution: Mr. D. Dahal, learned Asstt. P.P.   

Advocate for the accused: Mr. J. Brahma, Mr. D. Boro and Mr. M. Narzary       

Evidence recorded on: 4.9.15/13.11.15/16.3.16/22.4.16/7.6.16 

Argument heard on: 8.7.2016 

Judgment delivered on: 22.7.2016  

 

CASE LAWS RELIED ON BY THE ACCUSED PERSONS: 

1. (2014) 10 SCC 473; ANVAR P.V., Appellant-Versus-P.K. BASHEER AND 

OTHERS, Respondents 

 

JUDGMENT 

1. The prosecution case in brief is that since 11.6.2014 some unknown 

culprits called the informant Rajen Deka, who is the Deputy Manager of 

Singrimari Tea Estate in his mobile number 9859938467 by mobile 

numbers 8811955350 and 8403965076 demanding Rs.1,00,000/-and 

asked to pay the same on 15.6.2014. On failure to fulfil the demand he 

was threatened to be killed. They also threatened to kidnap his children 

and kill them. 

2. To this effect the informant lodged a written FIR before the O/C-

Kalaigaon P.S. with a prayer to take necessary action. The FIR was 

registered as Kalaigaon P.S. Case No.91/2014 U/S-387 of IPC dated 

16.06.2014. The I/O, after due investigation of the case, arrested six 

accused persons, who were granted bail during investigation stage. After 

completion of investigation finding sufficient materials the I/O submitted 

charge sheet against them U/S-387/34 of IPC. Hence, this case. 
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3. In due course summonses were issued to the accused persons. But, 

accused Phwsab Brahma @ Phungkha Brahma could not be produced 

before the court and accordingly my learned predecessor vide order dated 

22.7.2015 directed the case to be split up against him. Hence, this 

judgment shall bind the present five accused persons only. When these 

five accused persons appeared before the court copies of relevant 

documents were furnished to them as per Section-207 of CrPC. Then, a 

formal charge was framed against them U/S-384/34 of IPC by my learned 

predecessor. The particulars of charges were read over and explained to 

which they pleaded not guilty and claimed to be tried. Hence, the case 

proceeded for trial. 

4. POINTS FOR DETERMINATION: 

Whether, on 11.6.2014 the accused persons demanded 

Rs.1,00,000/- from informant Rajen Deka, the Deputy 

Manager of Singrimari Tea Estate under Kalaigaon P.S. in 

furtherance of their common intention and thereby 

committed an offence punishable U/S-384/34 of IPC; and 

within my cognizance? 

5. The prosecution side examined 6(six) witnesses and exhibited the FIR, 

two seizure lists and the charge sheet. Except PW-2, 3 and 4, other PWs 

were cross-examined by the defence. Then the prosecution evidence was 

closed. On going through the evidence of prosecution witnesses and the 

case record very carefully sufficient material were found and so their 

statement of defence U/S-313 CrPC were recorded. They pleaded denial 

regarding their involvement in the case. However, they declined to 

adduce defence evidence and hence defence evidence was closed. 

6. I have heard argument from learned advocate of the accused persons 

Mr. J. Brahma and Mr. D. Boro as well as learned Asstt. P.P. Mr. D. 

Dahal for the prosecution. I have also minutely gone through the 

evidence adduced by the prosecution witnesses. 

7. At the time of argument learned defence counsel Mr. Brahma submitted 

that the entire case of the prosecution is based on electronic evidence. 
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But, the prosecution has failed to prove the CDR as per procedure 

established by law as required U/S-65-B of the Evidence Act. Hence, it is 

submitted that prosecution has failed to establish the guilt of the accused 

persons beyond all reasonable doubt and so they should get its benefit 

and liable to be acquitted. On the other hand learned Mr. Dahal 

submitted that the prosecution witnesses could firmly establish the guilt 

of the accused persons beyond all reasonable doubt and so they are liable 

to be punished in accordance with law. 

8.  I have given due consideration to the rival submissions of both the 

learned advocates and very minutely scrutinized the materials available in 

the record.     

DISCUSSION, DECISION AND REASONS THEREOF: 

9.  In his evidence PW-1 deposed that he does not know the accused 

persons. According to him the incident took place on 10-11th June of 

2014. On 11.6.2014, a person called him on his mobile and asked about 

his whereabouts and well-being without disclosing the identity. On the 

next day, they allegedly identified themselves as cadre of NDFB(S) and 

asked him to pay Rs.1,00,000/-(Rupees One Lac). But, he denied to 

satisfy their demand and then they lowered down their demand to 

Rs.80,000/-(Rupees Eighty Thousand). Even then he denied to fulfil their 

demand. He stated that on the next day they started giving him 

threatening over phone saying that if he does not satisfy their demand, 

they would kidnap his family members. On the consecutive fourth day 

also they allegedly continued giving him threatening. So, having no other 

way he lodged a case at Kalaigaon P.S. after obtaining permission from 

his senior officials. He also stated that for the aforesaid reason three days 

delay has occurred in lodging the case by mentioning the phone numbers 

in his ejahar by which he was given threatening. He further stated that 

the accused persons continued to call him over phone even after lodging 

the case. In support of his evidence he exhibited the ejahar as Ext.1 with 

his signature on it as Ext.1(1).  

10.  In his cross-examination PW-1 admitted that he did not pay any amount 

as ransom. He expressed his ignorance if the investigating officer seized 
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the SIM numbers as mentioned in the Ejahar. He also stated to have 

given his SIM cards to the investigating officers in which he received the 

phone calls. He also expressed ignorance to whom the SIM card 

belonged. According to him the investigating officer never asked him for 

voice testing of the accused persons. He denied that the accused persons 

never called him and demanded any ransom.  

11.  The evidence of PW-2, PW-3 and PW-4 seems to be of no importance for 

the prosecution as well as to the defence. In their evidence all of them 

stated that they do not know the informant as well as the accused 

persons and that they also know nothing about the incident. 

12.  On the other hand in his evidence PW-5 also deposed that he does not 

know the informant and accused persons. He stated that police of 

Udalguri P.S. recorded his statement in relation to a case about two years 

ago and asked him whether any person had called him from a mobile 

number ending with 26. Then he told that he was demanded Rs.50,000/-

(Rupees Fifty Thousand). But, when he told the caller that he cannot pay 

the demanded money then the caller stopped calling him. 

13.  In his cross-examination PW-5 stated that he cannot say in whose name 

the phone number was. He also stated that he did not file any ejahar for 

demanding money from him. According to him police did not seize his 

phone and SIM.  

14.  Again, in his evidence PW-6, deposed that after getting the task of 

investigation he went to the house of the informant and recorded his 

statement. The informant allegedly provided him with two mobile 

numbers by which money was demanded from him. Then, as per 

procedure the CDR of mobile numbers being 8811955350 and 840396576 

were extracted and from it the names of the person owning the mobile 

numbers were found. According to him 840396576 belonged to Nazmul 

Haque as per CDR. On the other hand mobile number 8811955350 

belonged to Ansaigra Daimary and mobile number 9859938467 belonged 

to the informant in which the alleged demand was made. According to 

him the identification of the accused persons were made basing on the 

CDR. He specifically stated that during investigation one Samsung mobile 
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phone was seized along with SIM card from accused Phwsab Brahma @ 

Phungkha vide Ext.2. Ext.2(1) is his signature. He also seized one I-phone 

mobile from accused Pradeep Swargiyari along with SIM card vide Ext.3. 

Ext.3(1) is his signature. He further stated that on completion of 

investigation he found sufficient material against the accused persons 

U/S-387/34 of IPC and submitted charge sheet. Ext.4 is the charge sheet 

and Ext.4(1) is his signature. 

15.  During cross-examination PW-6 admitted that he could not seize the 

mobile SIM cards being No.8811955350 and 8403965076. He stated that 

he submitted the CDR along with the charge sheet but there is mention in 

the charge sheet that only two seized documents were submitted. He 

admitted that there is no seal and signature of the nodal officer in the 

CDR and that no certificate was collected while collecting the CDR from 

the nodal officer. 

16.  The evidence of PW-6 shows that mobile number 840396576 belonged 

to one Nazmul Haque and the other number 8811955350 belonged to 

Ansaigra Daimary, which he allegedly acquired from CDR. But, the 

aforesaid two persons have not been arrayed in this case as accused 

persons. Now, since the accused persons were traced out basing on 

alleged CDR, therefore, in order to establish this fact the prosecution has 

to prove its authenticity. However, the prosecution has not exhibited any 

CDR in this case. It is a fact that PW-6(I/O), in his cross-examination 

stated that he submitted the CDR along with the charge sheet but at the 

same time he stated that there is no seal and signature of the nodal 

officer in it. Moreover, no certificate was collected while collecting the 

CDR from the nodal officer. Thus, I hold that the CDR has no evidentiary 

value as the same has not fulfilled mandatory requirement of Section 65-

B(4) of the Evidence Act.  

17.  The honorable Supreme Court in its judgement reported in (2014) 10 

SCC 473(Supra) has held that whenever a copy of statement pertaining 

to electronic record in evidence not being the original electronic record is 

sought to be produced then such statement has to be accompanied by a 

certificate as specified in Section 65-B(4) of the Evidence Act. In absence 
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of such certificate, the secondary evidence of electronic record cannot be 

admitted in evidence. 

18.  In view of above discussion, I hold that the prosecution has miserably 

failed to establish the guilt of the accused persons beyond all reasonable 

doubt. Therefore, I am of the opinion that they should get benefit of 

doubt in their favour and accordingly they are liable to be acquitted. 

19.  Accordingly, all the five accused are acquitted from this case and set at 

liberty forthwith on the ground of benefit of doubt. Their bailors are also 

discharged from further liabilities in this case. However, the bail bonds 

shall remain in force for the next six months from today in view of the 

spirit of Section-437 A of CrPC.   

The case is accordingly disposed of. 

Given under my hand and the seal of this Court on this the 22nd 

day of July, 2016 at Udalguri, BTAD:: Assam. 

 

Typed and corrected by me:                                                    

 

Rajesh Bodo, A.J.S.             Rajesh Bodo                                             

S.D.J.M.(S), Udalguri      S.D.J.M.(S), Udalguri  

BTAD, ASSAM              BTAD, ASSAM         
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APPENDIX 

1. PROSECUTION WITNESSES: 

i. Sri Rajen Deka----------------------PW-1 

ii. Sri Radheshyam Biswas------------PW-2 

iii. Sri Ambarish Das--------------------PW-3 

iv. Sri Brajen Das- Deka---------------PW-4 

v. Sri Babul Sarkar-ka-----------------PW-5 

vi. S.I. Hiren Borah---------------------PW-6 

2. DEFENCE WITNESSES:--NIL--- 

3. PROSECUTION EXHIBITS: 

i. Ext.1---------FIR 

ii. Ext.1(1)-----Signature of PW-1 in Ext.1  

iii. Ext.2--------Seizure list of mobile phone seized from Phwsab Brahma 

iv. Ext.2(1)----Signature of PW-6 in Ext.2 

v. Ext.3--------Seizure list of mobile phone seized from Pradeep Swargiyari 

vi.Ext.3(1)-----Signature of PW-6 in Ext.3 

vii. Ext.4--------Charge Sheet 

viii. Ext.4(1)----Signature of PW-6 in Ext.4 

4. DEFENCE EXHIBITS:--NIL---  

 

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

 

S.D.J.M.(S), Udalguri     S.D.J.M.(S), Udalguri  

BTAD, ASSAM             BTAD, ASSAM         


